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Any person aggrieved by this Order in Appeal may file an appeal to the appropriate.authority in the lollowing
way.

© Mational Bench or Regional Bench of Appellate Tribunal framed under GS1 Act/CGST Act in the cases where
. une of the issues involved relates Lo place of supply as per Section 109(5) of CGST Act, 2017.

Stale Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- {(A){i) above in terms of Section 109(7) of CGST Act, 2017

Appeal o the A Pcllate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credil involved or the amount of fine, fec or penaltly determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appeliate Tribunal in FORM GST APL
of the order appealed against within seven days of filing FORM GST APL-05 online.
Appeal (o be filed before Appeliate Tribunal under Section 112(8) of the CGST Act; 2017 after paying
{iy  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appeliant, and

(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition lo the

i amount paid under Section 107(G) of CGSI Act, 2017, arising from the said order, in relation to which
[ the appeal has been filed. o _ ‘ o o

the Central Goods & Service lax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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F.NO. GAPPL/ADC/GSTP/2401/2023

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/S SCC Infrastructure Private Limited, Babajipura, Kadi, Mehsana- 382715,
(hereinafter referred to as the “appellant”) has filed the appeal on 31.07.2023 against
Order-in-Original No. SUPDT/RNM/01/reGST/RANGE-IV/KADI/2022-23 dated
31.03.2023 (hereinafter referred to as the “impugned order”) passed by the Superintendent,
Central GST & C.Ex., Range-1V, Division- Kadi, Gandhinagar Commissionerate (hereinafter
referred to as the “adjudicating authority”) for wrong availment of Input Tax Credit (ITC)
amounting to Rs. 3,44,132/-, |

2(i). Brief facts of the case in the present appeal is that the appellant registered
under GSTIN 24AAWCS1330A2Z0, are engaged in the businéss of dealing in goods and
services of HSN 6810, 2523,7212, 6907, 2517 vetc. The scrutiny of the returns of the
appellant was conducted for the period from July 2017 to March 2018 as per SOP
circulated by CBIC vide instruction No. 02/2022-GST dated 22.03.2022 and has been
issued ASMT-10 dated 29.04.2022 to the supplier for conveying the objection notiéed

2(ii). Further, on examination of GSTR-2A returns of the;said,taxpayer, it appeared
that some amount of ITC availed by the said taxpayer in their jGSTR—BB was not eligible
Which reflected in their GSTR-2A returns. It appeared that.the ;s,u,pplier of goods had not
actually paid the Central Goods and Services Tax ('CGST') and State Goods and Service Tax
('SGST") (collectively 'tax') to the Government account as the amounts availed as ITC in
GSTR-3B were not reflected in the GSTR-2A of the said taxpayer. Therefore, it- appeared
that the said taxpayer has wrongly availed ITC in their GSTR 3B retﬁrns as the same is not
reflected in their GSTR 2A returns. The details of the said ITC Wi‘ongly availed ITC for

the period from July 2017 to March 2018 by the said taxpayer is as below:-

(Rs. In actual)

Particulars | Return » IGST | CGST SGST Cess | Total
1 ITC not ITC available in their GSTR 3B o} 172066 | 172066 | O 344132 |
admissible | return minus ITC available in their
GSTR 2A return
3. The appellant was further issued show Cause Notice dated 28.12.2022.

Further, the adjudicating authority passed the impugned order and confirm the demand of
CGST of Rs. of Rs.1,72,066/- and SGST of Rs. of Rs.1,72,066/- under the provisions of
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F.NO. GAPPL/ADC/GSTP/2401/2023

Sections 73(1) of the CGST Act read with the provisions of Sec%,tion 20 of the IGST Act
alongwith interest under Sections 50(1) of the CGST Act read with the provisions of Section

20 of the IGST Act and penalty equal to tax under the provision of section 73(1) of the
CGST Act read with the provisions of Sections 122(2)(b) of the CGST Act and the provisions

of Section 20 of the IGST Act on the confirmed demand for the following reasons :

that the said invoices issued to M/s. SCC Infrastjucture Put. Litd. GSTIN
No.24AAWCSI330AIZP and not on GSTIN 24AAWCSI33 OAQZO.

as. per provisions of Section 16 of the CGST Act 2017, Mis SCC Infrastructure Put. Lid.
GSTIN 24AAWCS1330A2Z0 is not ehgzble to avail ITC on the invoices issued to GSTIN
24AAWCSIZ30AIZP of Mis SCC Infrastructure Put. Ltd.

M/s Ajanta Manufacturing Private Limited has issued uw!ozce nezther shown in his
GSTR-1 and not in GSTR-2A of Mis SCC Infrastructure Put, E'td.

The benefit of -relaxation provided through Circular No.183/1512022-GST datec
27.12.2022 wherein at pdra 4.1.2 issiuied by CBIC couldn't be extended to the

taxpayer.-

that the taxpdyer is not eligible to take Input Tex Credit of Rs.3,44,132/- on supplies
recefved from Mis Ajantd Manufacturing. Private Limited and the same is to be
demanded and recovered alongwith appliéable interest and pe!nalty.

Being aggrieved with the impugned order, the appellant preferred the present

X .'eal on 31.07.2023 for the followmg reasons:

| The tax levied by dzsallowmg ITC for differeiice between dSFR 3B vs. GSTR 2A is
' against the judgment of the Hon'ble Supreme Court of M/s. Union of India v. Bharti
Airtel Ltd. [2021] 131 taxmann.com 319 (SC). Hence, required to be set aside.
that the supplier M/ s. Ajanta Manufacturing Private Limited having GSTIN-
24AAECAG115BI1ZE has committed some mistake while filling their GSTR-1 of the
respective months and thus invoices werie not 7‘eﬂecte'd in GSTR-24, for the Year-17-18.
" Later on; the supplier has identified the mistake and immediately dmended invoices in
GSTR-1 of January=2019 thus above invoices were ieflected in GSTR-2A of the year
2018-2019.
Interest u/s.50(1 )fdr difference between ITC cldaimed in GSTR 3B vs GSTR 2A cannot be
 charged. Interest is not applicable as appellant is having excess ITC. Moreover, Interest if
at all ap_blic‘able ther it is applicable u/s.50(3) azidnbt u/s. -50(1 ).
Learned Assessing authonty has wrongly imposed penaliy u/ s.1 22(2)(b) of the GST Act.
Sec.122(2)(b).of the GST Act '
There is no thalafide intension of the appellant while claiming ITC. The penalty is therefore
required to be set aside ir the present appeal;
Tax charged for mismatch may please set aside: Interest charged u/s.50(1) is not
chargeable and hence 7'¢questéd to remove in the appeal order. Penalty imposed is

requested to be removed intoto or alternatively-'to‘ken; penalty may be confirmed in the

facts and circumstdnces of the case.
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PERSONAL HEARING :

5. ‘Personal hearing in the present appeal was held on 13.09.2023. Shri Samir
Sidhhapuriya, Advocate Authorized Representative appeared in person on behalf of the -
appellant in the present appeal. During P.H. he has submitted that “Ld. Adjudicating
Authority has misinterpreted the Circular No. 183/15/ 2022—GST issued on 27/12/2022.
Further the supplier has wrongly mentioned their inactive GST No., which has been corrected
later on. Now its reflected in their GST-2A and supplier has filed corrected GSTR-1. In view of
above the O-I-O needs to be set aside and requested to allow appeal. He also submitted

additional submission during P.H.

DISCUSSION AND FINDINGS:

6. I have gone through the facts of the case, written submissions made by the

7(i). In the present matter, the “impugned order” is of 31.03.2023 so, the normal
appeal period of three months was available up to 30.06.2023 whereas, the present
-appeal is filed on 31.07.2023. In this regard, I find that the appellant has submitted
that they have received the order on 30.04.2023 and requested in the interest of
justice to condone the delay of 31 days occurred in filing of present appeal
considering the facts that the appellant has received the order on 30.04.2023. In
light of Section 107(4) of the CGST Act, 2017 by condoning the delay of one month
the last date for filing of appeal comes to 31.07.2023. In the present matter the
appeal is filed on 31.07.2023. Accordingly, in View of above request of appellant to
condone the delay of 31 days, I hereby condone the delajr. Accordingly, the present
appeal is considered to be filed in time.

Accordingly, I am proceeded to decide the case.

7(ii). I find that the during thé scrutiny of the returns of the appellant as per SOP
circulated by CBIC vide instruction No. 02/2022-GST dated 22.03.2022 department raised
objection notice that the appellant has Wrongly availment Input Tax Credit (ITC') due to
non fulfillment of conditions under Section 16(2)(c) of the CGST/ SGST Acts, 2017
amounting to Rs. 3,44,132/- (i.e Rs. 1,72,066/- CGST and Rs. 1,72,066/- SGST). Further I
find that, during the course of verification of the GSTR 2A and GSTR 3B returns filed by the
registered person for the period from July 2017 to March 2018, the ITC Credit value found
mentioned in their GSTR 3B returns is more than the ITC (Input Tax Credit) value found in
the GSTR 2A. The difference between Value of ITC as per 3B and Value of GST as per
GSTR-2A availed by the appellant is calculated and tabulated as below: -
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Particulars | Return T | IGST ) CGST SGST Cess | Total
ITC not ITC available in their GiSTR 3B 0 172066 | 172066 | O 344132
admissible | return minus ITC available in: their

GSTR 2A return
8. ' ] find that in the instant case adjudigating authority is contending that the

appellant has contravened the provisions of Section 16(2)(c) of CGST Act 2017 and Rule 36
of CGST Rules 2017 and appel_lént duting ‘the course of personal hearing, coated the
henefit of Circular No. 183 /5 | 2022-GST issued on'27/12/2022 by The Central Board of
Indirect Taxes and Customs, D‘egﬁartmen“ﬁ of Revenue, Ministry of Finance, Government of
India which deals with matter of difference of input tax credit availed i form GSTR-3B as
compaied to that detailed ifn Forin GSTR-2A for financial year 2017-18 and 2018-19. In

this regard, I hereby refer the relevant provisions as-under:

Section 16. Eligibility and conditions for takirig_ input tax eredit.-

(1) Every registered person shall; subject to such coriditions and restrictions as may be
prescribed and in the manner specified in section 49, be entitled to take credit of input tax
charged on any supply of goods or services or both'to him which are used or intended to be
used in the course or'furtherance of his business and the said amotnt shall be credited to the
electronic credit ledger of such person. ‘ : S

(2) Notwithstanding c_'mything contained in this secti071, no registered person shall be entitled
to the credit of any input tax in respect of any supply of goods or services or both to him
unless,-

® afq) he is in possession of a tax invoice or debit note issued by a supplier registered

bd
R EENTR

s Bydder this Act, or such other tax paying documents as may be prescribed;

Iffcla) the details of the invoice or debit note referred to in clause (a) has been

Jrnished by the supplier in the stdtemierit of outwdrd supplies and such
ddtails have been commuiiiddted to the recipierit of such invoice or debit note
' the manner specified under section 37;] 5

(b) he has received the goods or services or both. |

2[Explanation.- For the purposes of this clause,é_it_ shall be deemed that the registered
person has received the goods or, as the case inay be, services-

(i) where the goods are delivered by the supplier to a recipierit or any other person on
the direction of such registéred person, whether acting ds an agent or otherwise, before
or dufing ihovement of goods; either by way of trdrisfer of documents of title to goods or
otherwise; ' :

(ii) where the services are provided by the supplier to any person on the direction of and
on account of such registered person,] '

3[(ba) the detdils of input tax credit in r’espéct of the said stpply communicated to such.
registeted person under sectiort 38 has not been restricted;]

(c) subject to: the p_'r_oi)i‘sf_iginS of v{l[se'ctic)n 41 5[*#]]; the tax charged in respect of
such supply has been actudlly paid to the Goveinment, either in cash or
through utilisation of input tax credit admissibile in respect of the said supply;
and . , , ‘ :

(d) he has furnished the return under section 39:
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¥

Provided that where the goods against an invoice are received in lots or instalments,
the registered person shall be entitled to take credit upon receipt of the last lot or
instalment:

Provided further that where a recipient fails to pay to the supplier of goods or services
or both, other than the supplies on which tax is payable on reverse charge basis, the
amount towards the value of supply along with tax payable thereon within a period of
one hundred and eighty days from the date of issue of invoice by the supplier, an
amount equal to the input tax credit availed by the recipient shall be added to his
output tax liability, along with interest thereon, in such tanner as may be prescribed:

Provided also that the recipient shall be entitled to avail of the credit of input tax on
bayment made by him of the amount towards the value of supply of goods or services
or both along with tax payable thereon.

Rule 36. Documentary requirements and conditions Sor claiming input tax credit.

3((4) No input tax credit shall be availed by a registered person in fespect of invoices or debit |
notes the details of which are required to be furnished under subsection (1) of section 37
unless,-

(a) the details of such invoices or debit notes have been furnished by the supplier in the
statement of outward supplies in FORM GSTR-1 or using the invoice Jfurnishing facility;
and

tle details of4finput tax credit in respect of] such invoices or debit notes have been
G .‘jﬁ%nicated to the registered person in FORM GSTR-2B under sub-rule (7) of rule 60. ]

TENCO

2 . .

Circdlar No. 183/15/2022-GST, dated 27.12.2022,

ubject: Clarification to deal with difference in Input Tax Credit (ITC) availed in FORM GSTR-3B as
compared to that detailed .in FORM GSTR-24 for FY 2017-18 and 2018-19-reg.

The main content of this civcular are reproduced as under. " In order to ensure uniformity in the
implementation of the provisions of the law across the field jormations, the Board, in exercise of its powers
conferred under section 168(1) of the CGST Act, hereby clarifies as follows:

Sr. Scenario Clarification

No.

d.

Where the supplier has failed to file FORM
GSTR-1 jfor a tax period but has filed the
return in - FORM GSTR-3B for said tax
period, due to which the supplies made in
the said tax period do not get reflected in
FORM GSTR-24 of the recipients

In such cases, the difference in ITC claimed by the
registered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below.

Where the supplier has filed FORM GSTR-1
as well as return in FORM GSTR-3B for a
tax period, but has jfailed to report a
particular supply in FORM GSTR-1, due
fo which the said supply does not get
reflected “in . FORM GSTR-24 of the
recipient,

In such cases, the difference in ITC claimed by the

registered person in his return in FORM GSTR-3B |

and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below

Where supplies were made to a registered
person and invoice is issued as per Rule
46 of CGST Rules containing - GSTIN of
the recipient, but supplier has wrongly
reported the said supply as B2C supply,
instead of B2B supply, in his FORM GSTR-
1, due to which the said supply does
not get reflected in FORM GSTR-24 of
the said registered person.

In such cases, the difference in ITC claimed by the
regisiered person in his return in FORM GSTR-3B
and that available in FORM GSTR-24 may be handled
by following the procedure provided in para 4 below
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d. Wihere the suppliei lias filed- FORM GSTR- I/z sucli cases, the dz/felence in ITC claimed by the
1 as well as returri il FORM GSTR-3B for | registered person in his. return in FORM GSTR-3B
a tax period, but he las declared the.| aiid that availdble in FORM GSTR-2A may be handled
supply with wrong GSTIN of the rec:pzem‘ by follo;m]ig (flu_z procediire plqwde(l in para 4 below.
in FORM GSTR-1 In addition, the proper officer of the actual
recipient sfall intiniate the concerned jurisdictional fax
atithority | of the iegistered person, whose GSTIN
has beeni mentioned wiongly, that ITC on those
transactions - I.S‘qullll‘ed to be disdllowed, if claimed
by  suchi recipienits it their FORM GSTR-3B.
However, allowaitce of ITC to the actual recipient shall
not depen i on the completion of the action by the tax

authbrity of sucl  registered person; whose GSTIN

lms beelz ‘mentzone([ wl'(')'ngly and such action will be

4. The pr opel officer shall first seek the details from.the registered person regarding all the invoices on which
ITC has been availed by the registered person in his FORM GSTR 3B but which are not reflecting in his FORM
GSTR 24. He shall then ascertain fulfillment of the following conditions of Section 16 of CGST Act in respect of

the input tax. credit availed on such invoices by the said registered person.
) ¢

i) that he is in possession of a tax invoice or debit note issued by the supplier or such other tax paying
docuinents; '

ii) that he has received the goods or services or both;

iif) that he has imade paynient for the aniount towards the value of supply, along with tax payable thereon, to the

- supplier

Besides, the proper officer shall also check whether any reversal of input tax credit is required to be made in
accordance with section 17 or section 18 of CGST Act and also whether the said input tax credit has been
availed withifi the time period specified under sub-section (4) of .séctfon 16 of CGST Act.

4.1In order lo verify the condition of clauise (¢) of sub-section (2) of Section 16 of CGST Act that tax on the said
supply has been paid by the supplier, the follmving action may be taken by the proper officer: .

4.1.1 In case, wheie difference’ betweeir the ITC c/fai(‘liéd' in FORM GSTR-3B and that available in
FORM .GSTR 24 of the registered person in respect of a supplier for the said financial year exceeds Rs

by CA or- CMA shall contain UDIN. UDIN of the certificate issued by CAs can be vérified from ICAI website
https./fudin.icai.org/seaich-udinand that issued by CMAs caii be verified from ICMAI website
https:/feiciai. infudin/Veiify UDIN. aspx. ' A

4.1.2 I cases; ';er’i'é_ differénce: between the ITC cldinied in FORM GSTR-3B and that available i
FORM GSTR 24 b;f the registered ' person in .respect of a supplier for the said financial pear is upto
Rs 5 lakhy the proper officer shall ask the claimart to prodice a certificate from the concerned supplier fo
the effect that said supplzes ltave actitally been riade by him to the said legzsteie(l persoi and the tax on said

supplies has beei p(zzd by the- smd supplier in his return in FORM GSTR 3B:

4.2 However, ‘it may be roted that for the period FY 201718, as per proviso to section 16(4)of CGST
Act, the aforesaid relaxations shall not be applicable to the-claim of ITC made i1 the FORM GSTR-3B return
filed after the due date of furnishing return for the nonth of Sepieiiiber,2018 {ill the due date of furnishing
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. R
refurn for March,2019, if supplier had not furriished details of the said supply in his FORM GSTR-11ill
the due date of furnishing FORM GSTR Ifor the month of March,2019.

5.1t may also be noted that the clarifications given hereunder are case specific and are applicable to
the bonafide errors committed in reporting during FY 2017-18 and 2018-19. Further, these guidelines are
clarificatory in nature and may be applied as per the actual facts and circumstances of each case and shall not

be used in the interpretation of the provisions of law.

6. These instructions will apply only to the ongoing proceedings in scrutiny/audit/ investigation, etc. for
FY 2017-18 and 2018-19 and not to the completed proceedings. However, these instructions will apply in
those cases for FY 2017-18 and 2018-19 where any adjudication or appeal proceedings are still pending.

9(i). In the instant case I find that this case falls uﬁder main content of this circular
No. 183/15/2022-GST, dated 27.12.2022 (Sr. No. D) and clause no. 4.1.2. As per Sr. No.
D of the said circular dated 27.12.2022, Where the supplier has filed FORM GSTR-1 as well
as return in FORM GSTR-3B for a tax period, but he hés declared the supply with
wrong GSTIN of the recipient in FORM GSTR-1, In such cases, the difference in ITC
claimed by fhe registered person in his return in FORM GSTR-3B and that available in -
FORM GSTR-2A may be handled by the procedure provided in para 4 as mentioned
above. In addition, the proper officer of the actual recipient shall intimate the
concerned jurisdictional tax authority of the registered person, Whose GSTIN has
been mentioned wrongly, that ITC on those transactions is required to be
disallowed, if claimed by such recipients in their FORM GSTR-3B. However, allowance
of ITC to the actual recipient shall not depend on the completion of the action by the tax
authority of such registered person, whose GSTIN has been mentioned wrongly, and

such action will be pursued as an independent action. -

9(ii). I find that in the impugned order it has been meﬁtioned that the appellant has not
produced any documentary evidence to say that the suppliers from whom them they had
made purchases, had paid the tax leviable on the suppliers. However, during appeal the
appellant has submitted the invoice wise details, confirmation certificate of supplier i.e.
M/s. Ajanta Manufacturing Pvt Ltd. (Oreva Group) and GSTR-2A of M/s. SCC
Infrastructure Pvt Ltd., and clarify that transaction is incurred duly claimed in GSTR 3B
~ but was not reflected in GSTR-2A on account of GSTIN wrongly mentioned in all the
invoices issued by supplier and reported in his FORM GSTR-1. In the confirmation
certificate respective supplier has also declared that due to inadvertent mistake the said
transactions wa?ea not appearing in GSTR 2A of the appellant and in their GSTR-1. The
supplier has also certified that théy have included the said invoices in their books of
account in the turnover of sales and they have considered the income received by
recipient’s bank as their income in their books of accounts and the said invoices are also
considered in the annual return and GSTR 9C reconciliation statement too. Further during
personal hearing, the representative of appellant have stated that the supplier has wrongly

mentioned their inactive GS’I"' No., which has been corrected later on. Now its reflected in

their GST-2A afther supplier has filed corrected GSTR-1.
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10. In view of the above, I find that the appellant have submitted the proper documents

during filing of APL 01 form in this office. Hence, the impugned order disallowing the
dema'l_l'd of Input Tax Credit (ITC) by the édjudi(:-ating authority under Section 73(1) needs
to be set-aside to the above extent, in terms of Ci‘rcﬁlar No0.183/15/2022-GST dated
27.12.2022. '

- 11.  In view of above discussions, I allow the: appeal of the "Appellant” with a directegyto
submit all the relevant documents/ submissiori beforeé the adjudicating authority for
verification of the facts, who shall verify the facts as directed above and pass order

‘accordingly.

Jﬁ?ﬁ?ﬁmﬁﬁﬂémzﬁrﬁmm—ﬁaﬁ%%%mwé l
The appeal filéd by the appeliant stands d1sposed of ih above terms.

gt
(Adesh Kummar Jain)

Joint Commissioner (Appeals)
Date: #€.09.2023

Attested

@
(Sandheer Kumar)
Supermtendent (Appeals)

By R.P.A.D.
To

M/S 8CC Infrastructure Private Limited,
Babajipura, Kadi,
Mehsana- 382715.

Copy to:

1. The Principal Chief Comimissioner of Central Tax; Ahmédabad Zorne.

2. The Commissionér, CGST & C. Excise, Appeals, Ahmedabad ,

3. The Commissioner; Central GST & C.Ex, Ga11d11111aga1 Cornmissionerate

4. The Dy. / Assistant Commissioner, CGST & C.Ex, D1v1S1o11-Kad1, Gandh1naga1
Commissionerate. ‘

5. The Superintendent, CGST & C.Ex, Range-IV, D1v131on Kadi, Gandhmageu
Commissionerate. - '

6. The Superintendent (Systems) CGST Appeals Ahmedabad f01 publication of the OIA on
website,

7. zrd File
T P.A. File.

S8 F?e
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